
0

0

free era z). gr

: ~ (aflfu>r-f) 'cpJ tBl<lfe14 ~~~ :
tea galzgs a, raff ifr, q)baa h ur,

31iqrql), 3rzaarard- 380015.

: I.wkcE.a=elEcer""
~ 3T1frc;r~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-037 to 040-16-17
~D~te 27.05.2016 uiR\ ffi shR!,;, Date cir Issue . I 3, J (. / / 1,
ft 3072Ia . 3mrgar (3rfr-I) ahanrzgca 3snarar &RT lfrfur

Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad

Olga b{tr sq zyca, 3irara-III ;:}Jlgcfd1&1ll m '(Jfffi ~~ x-f
--------~: -,..... ~~

Arising out of Order-in-Original No GNR-STX-DEM-DC-29 to 32/2015 dated : 19.05.2015 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

er 3l~C'itBctf / j,jfaq1c;1 cnr 1111 'qcf 1:Jrn Name & Address of The Appellants/Respondents

Mis. Jaydev 8 Barot
za 37fa an2gr arige al{ aft anf Ufa qferart at 3n@ha Raffaat as aaa
&:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

#m zge, sq zyc vi hara 3rat#tu =urnf@ran at 3rah­
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

ffhq 3rf@)Ru,1994 cJ5l" 'efffl 86 a if re astf 1ffif cJ5l" 'i3'fT tfcITTft:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfa Ru ft fr zyca, snra gca vi hara 3r4)Ru +Inf@erasur 3i.2o, q #ze Raz
cbA.!1'3°-s, ~~. ;:}Ji3+-JGlisllG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r4l#tr mrznf@raw at fRha 3rf@)fr, 1994 cJ5l" 'efffl 86 (1) cB" ~
arifu>r ~ All+11qc;,11, 1994 ct f.:r:ri=r 9(1) siafa feuffa tf ~.-er- 5 if ar faji
if cJ5l" um hi giGr Tr fha 3r?gr a f@g arft 6t n{ zh rt ufd
hft rft afeg (sq a a mIfra 4Ra ?hf) 3# arr # fGa en # unfeawr a1 nrft
fer &, agi a fr arf~a a a nu4) a aza Rzr a n aifaa ?a
~ ct w:r if '3'fITT~ cJ5l" l=fllT, &TM cJ5l" BTTr 3TTx 'WTl<TT TJ7:ff~ ~ 5 'C'l"ruf m~ cn"l-1"
t cffii ~ 1 ooo /- ~~ irfi I '3'fITT~ cJ5l" BTTr, &TM cJ5l" l=fllT 3TTx 'WT1<TT ·rznr gifnr
~ 5 'C'i"ruf m 50 'C'i"ruf 'cicP 61 at u, 5ooo /- ~~ 5l7fr I '3'fITT~ cJ5l" BTTr, &TM cJ5l"
lWf 3TTx 'WTl<TT TJ7:ff~~ 50 'C'i"ruf IT Ura Grat ? azi pug 1000o /- ~ 'l@ 'ITT1ft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) fcrrfn:r~.1994 cBl" ~ 86 cBl" B"tf-~ (2q-) Cfi~ 3rcflc;r ffllc!R Plll•·llcJcll, 1994 Cfi w:r, 9 (2q-)
Cfi ~~ l:oJl=r iR,:c!T.7 if cBl" \ilT~ q-cf \jfjCfi Err 3rgai, ta scar zrcs/ 3rzga, a€tu ear
gen (3r9ta) a sn2r a7 4Rat (Gui mfr uR eh) ah argaa/erzra srrgad rra sq 3rzga, a.pa
Tr zyca, 37ft#tu =urzafearr at area a h far 2a gg #la vi h€tu nra zca ty 3mgr,
a8tr Gar zyca err urRa 3fITTT cBl" >fffi ~ 1Wft I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs I Commissioner or Dy. Commissioner of Central Excise to apply to theAppellate Tribunal.

2. uerriztfer +arra zrc 3rf@e)Rua, «o7s .cBl" wm tJx~-1 <fi iafa faeuff fag 3r4er pc 3rr?
1?cf ~~ Cfi 3fITTT cBl" >f@ tJx x<i 6.50/- tm Cp( .-/.Jllllc1ll ~ ~ "c,J1TT IDrfT.,
2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. th zrc, snr gycn pi hara ar4Ru antferarut (a»rffafe) Ruma#l, +os2 i ffa vd arr iafeTffl'fc1T <Bl" fl f?;.i fa ci ffi cfffi frmlJT cBl" 3lR ~ ~~ fcnl:rr "GITciT -g I

3. Attention is also invited to the rules covering these and other related matters contained in Q
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tm era, #ctr 3ear rca vi #hara3r4hr qf@ear (aft #4f 3r4titami #Arr 3sue

re4 3ff@0fam, r&gy Rr ear 39q a3iaffa#tr(in.2) 31f20f2tr2og(2osy fr inr 29 fia. e.oz2ory.:,

;,rr#fa4rd3rf0far, &&y cfi'r err3 h3iairaaat ±ftaar#t or$" t. &RT fatR@ cfi'r or$"~-uiw ;;im~

3Garf2, arf fazeara3iairan#rarr arhfR2ruf@rahswararea.r ITT
hc#tr 3eraravihara#3iiizf faantta"faanfn?.:, .:,

(i) enrr 11 ± a sin ff vau
(ii) Erz smar RR 4t a{a uf
(iii) crdz sar f-il!J-Jlclc>{l cfi" f.:mJ-J- 6 h 3irai 2r vaa

-» 3it serfzrz fasnraqraecfafrr (@i. 2) 3f@0fur, 2014a 3rrarqa fa4t 3r4qr 4feta7t a;
#a faarref=Pera=3rsffu 3r4tataaaft
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 0
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject toceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)Act, 2014.

(4)() s if it,zr 3n2r# t;Jfu-3r4re qf@)aura rarer Ggi rca 3rrar era zn aus fa1ft c=rr a,m
.:, .:,

fhsc arc srcaa 1osaracu3it srgfaaaug faafgtaa avga 1o27arrrRtaaaa.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute,. or penalty, wherepenalty alone is in dispute."



,

0

0

3
FNo.V2(RC0}23/STC-lll/15-16

V2(RCO)24/STC-III/15-16
V2(RC0)25/STC-III/15-16

v2(Rco}c-m/1s-16

ORDER-IN-APPEAL

Following four appeals have been been filed by M/s Jaydev B Barot,
Near Gurudwara, Jail Road, Mehsana (hereinafter referred to as "the

appellant") against Order-in-Original No. 29 to 32/2015 dated 19.05.2015

(hereinafter referred to as "the impugned order" passed by the Deputy

Commissioner of service tax Division, Gandhinagar, Ahmedabad-III

(hereinafter referred to as "the adjudicating authority).

S No Appeal No SCN No. & date Period Amount
involved involved

1 23/STC­ STR/Meh/Jaaydev April-11 to 4,55,253/­
III/15-16 Barot/SCN/12-13 dated Sept-11

20.06.2013
2 24/STC­ STR/ Meh/Jaaydev Oct-11 to 4,59,250/­

III/15-16 Barot/SCN/12-13 dated March -12
23.10.2013

3 25/STC­ STR/ Meh/Jaaydev April-12 to 3,97,136/-
III/15-16 Barot/SCN/14-15 dated Sept-12

05.05.2014
4 26/STC­ STR/ Meh/Jaaydev April-12 to 1,80,957

1II/15-16 Barot/SCN/14-15 RP 1&2 March 13
dated 22.07.2014 #

2. Facts of the case are that the appellant is engaged in providing the

services under the category of "Rent-a-Cab Scheme Operator". A case was

booked against the appellant for non- payment/short payment of service tax
towards the said services rendered by them during period up to March 2011
which was confirmed by the Commissioner of Central Excise, Ahmedabad-III

vide his order dated 16.06.2014. Since the appellant had continued the

practice of short/non-payment of service tax under the said category or

services rendered by them, the above referred show cause notices were
issued to the for recovery of service tax not paid and imposition of penalty.

The said show cause notices were adjudicated by the adjudicating authority

by confirming the demand and also imposed penalty under Section 76, 77(2)

of Finance Act, 1994 and Rule 7C of Service Tax Rules, 1994.

3. Being aggrieved, the appellant has filed the above referred appeals on

the grounds that without any evidences, adopting the figures of books and

invoices cannot be a sole ground to demand service tax liability; that no
confirmation of figures obtained by the department from the appellant by

recording statements of the authorized persons before confirming the
demand; that demand cannot be raised only on the basis of balance sheet. 9
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The appellant mainly provided services to Govt. agencies under periodical

contracts and agreements and such services do not amount to rent-a-cab

service in its true connotation and meaning. The appellant has correctly paid

the service tax on their real income from rent-a-cab services and has not

evaded any service tax, hence penalty under section 76 and 77 is not

invokable. They relied on various case citations in their favour.

4. A personal hearing in the matter was held on 23.05.2016 and Shri

Hirak Ganguly, Advocate appeared for the same. He reiterated the grounds

of appeal and requested for time to make further written submission and he
was allowed two days time. However, till date no written submission has

been received from them.

I also note the fact that the appellant have been not coperating with

the Department during investigations as well as during adjudication

proceedings a? mention in the Order-In-Original. They were issued summons
dated 25.10.2010, but they did not appear. Therefore, again a summons
dated 14.06.2011 was issued to appear before jurisdictional Superintendent

but in vain, therfore, further letters were written dated 08.11.2011,
12.12.2011 and 30.12.2011. They had submitted ST-3 returns for the period
2007-08 to 2009-10 on 11.05.2011, six months after the summons were
issued. Certain clarifications were asked with respect to the returns filed by
them vide letter dated 28.06.2011, however, they did not comply with the

same. I also find that O-I-O has noted several instances of non co-operation

in the investigation as well as during adjudication proceedings so much so
that their balance sheet had to be obtained from Income Tax authorities and

.,
I also painfully noticed that despite allowing them time to clarify their stand
before me, they have choosen not to make any submissions till 27.05.2016.

In view of the above, it can be safely assumed that they have nothing more

to add and substantiate their claim. Therfore, I proceed to decide the case on

the basis of facts available on the record.

5. I have carefully gone through the facts of the case on record and
submissions made by the appellant. The appellant is registered with the
department as a service provider of "Rent-a-Cab Scheme Operator". As per
Section 65(91) of the Finance Act, 1994, Rent-a-Cab Scheme Operator

means any person engaged in the business of renting of cabs. I find that the
service rendered by the appellant is taxable during the relevant period. From
the records of the case, I find that the appellant is a repeated offender in
non-payment/short payment of service tax under the said_ser:-v.ice category..a6 rg@SN>
from 2007. The adjudicating authority has confirmed nor-payment$'servicets + DR- A
on the basis of figures obtained from the appellant's books afdaccounts and
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compared with the value mentioned in ST-3 returns and records obtained

from Income· Tax authorities. The appellant argued that adopting figures

from books and account cannot be sole ground for confirmation and no

confirmation of figures were obtained from them. I find that the appellant
has not furnished any details of taxable service under the said service
category for the disputed period before the adjudicating authority, despite of

his direction. In the circumstances, the adjudicating authority has rightly

re-conciliated the value declared in Profit & Loss Account with value declared

in ST-3 returns. Further, I also find that during the course of personal

hearing before me, the appellant had requested time for submitting their

written submission in details in the instant issue which was granted.

However, they failed to submit the same. In the circumstances, the
argument that the department has .not obtained any. confirmation figures

tom them is baseless.

5.1 In view of above, I hold that the department has rightly re-conciliated

the figures of the value declared in Profit & Loss Account with value declared

in ST-3 returns and thus, I do not find any merit to interfere the grounds
discussed by the adjudicating authority as regards confirmation of service tax

short paid/not paid and imposition of penalty under Section 76, 77(2) of

Finance Act, 1994 and Rule 7C of Service Tax Rules, 1994.

AkoI
(uMi SHANKER)

COMMISSIONER (APPEAL-I)
CENTRALEXCISE,AHMEDABAD0

5.2 All the four appeals filed by the appellant are rejected and up held the

impugned order.

Date: 1/05/2016

Guard file.
P.A file.
v(0)24]rmr[15-1 G

Attested

6cs.l
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D
To,
M/s Jaydev B Barot,
Near Gurudwara, Jail Road,
Mehsana
Copy to:­
1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad­

III
4. T Dy./Asstt. Commissioner, Service Tax, Division-Gandhinagar,

hmedabad-III




